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In the Court of Appeals of the District of Columbia. 


Dennis Tuohy, Administrator, &c., Appellant-, 

vs. 

Mary E. Trail. 


| No. 1088. 


a . Suprême Court of the District of Columbia. 


Mary E. Trail 

vs. ! At Law. No. 

Dennis Tuohy, Administrator of the Estate of ( 44110. 

Thomas Tuohy. J 


United States of America, 
. District of Columbia , 



Be it remembered that in the suprenie court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit : 


1 Déclaration. 

m 

Filed August 18,1900. 

In the Suprême Court of the District of Columbia, the 18th Day of 

August, 1900. 

Mary E. Trail, Plaintiff, A 

'vs. . At Law. No. 

Dennis Tuohy, Administrator of Thomas Tuohy, ( 44110. 

Deceased, Défendant. 

; , J * 

The plaintiff sues the défendant as administrator by appointment 
of said court on 9th day of February, 1900, of the personal estate 
of Thomas Tuohy, who died on 6th August, 1898. 

For that whereas.said decedent was, in his lifetime, to wit, on the 

flrst day of Julÿ, A. D. 1898, indebted to the plaintiff in the sum of 

twelve hundred and seventy-five dollars for money payable by the 
decedent to the plaintiff for work done and materials provided by 
the plaintiff for the decedent at his request, and for money paid by 
the plaintiff for the decedent at his request, and for goods sold and 
delivered by the plaintiff to the decedent, and for money lent by 
the plaintiff to the decedent, and for money reeeived by the deced¬ 
ent for the use of the plaintiff, and for money found to be due from 
the, decedent to the plaintiff on. accounts stated betweeh them, and, 
1 — 1088 a 
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being so indebted, lie, tlie said deeedent, Thomas Tuohy, in con¬ 
sidération thereof, nndertook and promised the said plaintiff to pay 
her the said several su ms of money in this count mentioned. 

And the plaintiff daims of and from the said défendant, 
2 Dennis Tuohy, as administrator as aforesaid, the sum of 
twelve hundred and seventy-five dollars, with interest thereon 
from the first day of July, 1898, according to the particulars of de- 
mand hereto annexed, besides costs. 

JOSEPH J. WATERS, 

Attorney for Plaintiff. 


Notice to Plead. 

The défendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof ; otherwise judgment. 

J. J. WATERS, 

Attorney for Plaintiff. 


Particulars of Demand. 


Washington, D. C., August 18,1900. 


Thomas Tuohy, Dr., to Mary E. Trail. 


For services as housekeeper and general servant rendered 
by Mary E. Trail to said Thomas Tuohy, at his dwell- 
ing and farm and in his personal and business affairs, 
from May, 1875, to February, 1888, 12 years and 9 
months, and also from March lst to December lst, 1893, 
inclusive, 9 months more, at $12 a month for 162 
months, in addition to board, lodging, and partial use of 

home place during tliat time, making. 

Togroceries bought and furnishcd for said Thomas Tuohy 
for last said 9 months.. 


$1,944.00 

36.00 


$1,980.00 

3 Crédits. 


By monthly payments by said Thomas Tuohy to assist in 
supporting said Mary E. Trail’s two young minor 
children from lst August, 1894, to lst July, 1898, in¬ 
clusive, 47 months at $15 a month.. 705.00 

Balance due and subject to legal interest from said lst 
July, 1898, until paid.. $1,275.00 
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Défendantes Pleas. 

Filed September 5,1900. 

In the Suprême Court of the District of Columbia. 

Mary E. Trail, Plaintif!, 1 

‘ m A . vs : . , , « mi V At Law. No. 44110. 

Dennis Tuohy, Admmistrator of lhomas / 

Tuohy, Deceased, Défendant. J 

The défendant for pleas says : 

1. That his intestate, Thomas Tuohy, never in his lifetime under- 
took or promised as alleged. 

2. That the alleged cause of action did not accrue to the plain- 
tiff within three years next before the commencement of this suit. 

3. That the claim of plaintiff was fully satisfied'and discharged 

by défendants intestate in his lifetime. 

4 4. That défendants intestate was never indebted as alleged. 

HEMPHILL & PETER, 

E. C. PETER, 

Attorneys .for Défendant. 


Joinder of Issue . 

Filed September 14,1900. 

In the Suprême Court of the District of Columbia, the 14th Day of 

September, 1900. 

Mary E. Trail, Plaintiff, "j 

vs. ( No. 44110. At Law. 

Dennis Tuohy, Administrator of Thomas f Docket No. 48. 
Tuohy, Deceased, Défendant. J 

« 

The plaintiff joins issue upon the 4 pleas of défendant. 

F J. J.WATERS, 

Attorney for Plaintiff. 

To Messrs Hemphill & Peter and E. C. Peter, attorneys for de- 
fendant. 


Service of copy 
ber, 1900. 


of above acknowledged this 14th day of Septem- 

HEMPHILL & PETER, 

E. C. PETER, 

Attorneys for Défendant. 


5 Mémorandum. 

February 27,1901.—■Verdict for plaintiff for $1,000.00. 
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\ 

In the Suprême Court of the District of Columbia. 

Thursday, March 7,1901. 

Session resumed pursuantto adjournment, Chief Justice Bingham 
presiding. 

4 mJLt «I# fcl# 

^ 

Mary E. Trail, Plaintiff, 
vs. 

Dennis Tuohy, Administrator of Tliomas 
Tuohy, Deceased, Défendant. 

The time within which to move for a new trial having expired, 
and the défendant, by his attorneys, in open court having admitted 
assets sufficient to satisfv the plaintiff’s recovery herein, judgment 
on verdict is ordered. Theïefore it is considered that the plaintiff 
recover against said défendant one thousand dollars ($1,000), with 
interest thereon from the 6th day of August, 1898, together witli the 
costs of suit, to be taxed by the clerk, and bave execution thereof 
against the assets in the hands of the défendant, as administrator 
aforesaid, if any there be, and if none,then out of his ôwn goods and 
chattels, lands and tenements. 



6 Appeal. 

Filed March 19,1901. 

# 

In the Suprême Court of the District of Columbia. 

Mary E. Trail 
vs. 

Dennie Tüohy, Administrator of the Estate 
of Thomas Tuohy. 

The clerk of said court will please enter an appeal from judgment 
rendered in the above cause to the Court of Appeals of the District 
of Columbia, and also issue citation. 

J. J. HEMPHILL, 
ARTHUR PETER, 

E. C. PETER, 

Attorneys for Défendant. 

7 In the Suprême Court of the District of Columbia. 

Mary E. Trail " 

VS, 

Dennis Tüohy, Administrator of the Estate [ ^ ^aw. No. 44110. 
of Thomas Tuohy. J 

The President of the United States to Mary E. Trail, Greeting : 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 


>• At Law. No. 44110. 
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the cause therein under and as directed by the rules of said court, 
pursuant to an appeal filed in the clerk’s office of the suprême 
court of the District of Columbia on the 19th day of March, 1901, 
wherein Dennis Tuohy, administrator of the estate of Thomas 
Tuohy, — appellant and vou are appellee, to show cause, if any there 
be, why the judgment rendered against the said appellant should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Edward P. Bing- 
Seal Suprême Court ham, chief justice of the suprême court of 
of the District of the District of Columbia, this 19th day of 
Columbia. March, in the year of our Lord one thousand 

ni ne hundred and one (1901). 

JOHN R. YOUNG, Clerk 


Service of the above citation 
1901. 


accepted thtè 30 day of March, 

BIRNEY & WOODARD, 

Attorneys for Appellee. 


8 Mémorandum. 


March 23,1901.—$50 deposited by défendant in lieu of appeal 
bond. 

Suprême Court of the District of Columbia. 

Friday, March 29,1901. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

* * * * * * * 

Mary E. Trail, Plaintiff, 
vs. 

Dennis Tuohy, Adm’r, Défendant. 

Now cornes here the défendant, by his attorneys, and tenders to 
the court here his bill of exceptions taken during the trial of this 
cause, and prays that the same may be duly signed, sealed, and 
made part of the record, now for then, whioh is done accordingly 

9 Bill of Exceptions. 


j-AtLaw. No. 44110. . 


Filed March 29,1901. 

In the Suprême Court of the District of Columbia. 

Mary E. Trail 
vs. 

Dennis Tuohy, Administrator of the Estate 
of Thomas Tuohy. 

Be it remembered that on the trial of this cause plaintiff, in 
order to maintain the issues on her part joined, gave proof tending 


| At Law. No. 44110. 
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to show that she is the daughter of Thomas Tuohy, who died August 
6,1898, intestate, possessed of personal estate consisting of money 
and securities, to the value of about seven thousand ($7,000) dollars ; 
that said Thomas Tuohy in 1871 purchased a tract of land, about 
twenty-six (26) acres, near Cabin John, Maryland, paying therefor 
between five hundred ($500) and six hundred ($600) dollars ; that 
he built a small house thereon, at a cost of about five hundred — 
($500), completed in 1882 ; that from the time of his purchase of 
said tract he lived thereon with his family ; that said family con- 
sisted of his wife, who was an invalid and after 1874 totally blind, 
and his three children, namely, Dennis, Mary, and William ; that the 
business of said Thomas Tuohy was to work as a laborer upon public 
Works, at days’ wages ; that the oldest son, Dennis, worked at the 
same occupation, and also on the farm, and in 1874, when he was of 
the âge of twenty (20) years, was permitted thereafter to work for 
himself and keep his own wages, and that he left his parents’ 
household in 1876, when twenty-two (22) years of âge, and ren- 

10 dered them no further service ; that the wife of said Dennis 
Tuohy died in 1882, and thereupon the son William, who 

was then of full âge, left his father and went away and thereafter 
rendered him no service ; that from the time the plaintif! reached 
the âge of eighteen (18) years, in May, 1875, she performed ail 'the 
household work for her father’s family, took the entire charge of 
lier blind mother, did ail the cooking, washing, and other house- 
work, milked the cows, made the' butter, tended to the poultry, fre- 
quently eut wood and brought water for domestic purposes, and fed 
and cared for the horses and hogs. 

And further gave evidence tending to prove that the plaintiff was 
married to one Trail February 9,1888 ; that thereupon the intestate 
leased to the said Trail said farm from March 1,1888, for five (5) 
years, under the terms of which the intestate was to be boarded and 
Iodged by the said Trail in the said dwelling-house on said 
premises. Said Trail and the plaintiff, his wife, and défendant, in¬ 
testate, thereupon occupied said premises, the said Trail as tenant 
under said intestate ; that said Trail died in October, 1892, and the 
plaintiff continued to live on said place with her said father until 
December 1,1893, when she left the place and went elsewhere and 
gained employment from which to support herself and her two 
infant children ; that upon leaving said place she took with her 
such furniture as belonged to her, part of which she sold; that 
thereafter and until June, 1894, said intestate continued to live 
upon said premises, his daughter living elsewhere ; that in said 
month of June, 1894, intestate sold said premises at the price of 
six thousand ($6,000) dollars, and thereafter he lived at the 

11 establishment of the Little Sisters of the Poor, a charitable 
institution in the city of Washington, until he died on the 

6th of August, 1898. 

And further gave testimony tending to prove that the value of 
such services as was rendered by the plaintiff to the intestate at the 
place and during the time it was so rendered was from ten ($10) to 
fifteen ($15) dollars per month. . 
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Plaintiff further offered testimony tending to prove that during 
the time of her said services were rendered, as well before her mar- 
riage as during the time after her wid'owhood, she raised chickens 
and sold them and the eggs and made butter and sold the same and 
applied the proceeds to the uses of the family and to the purchase 
of clothing for herself. 

And further gave testimony tending to show that the plaintiff 
% was the mother of two young children by her husband, James R. 
Trail ; that in August, 1894, the intestate arranged with Anthony 
Haillon, who was a friend of liis and a grocer, residing in George¬ 
town, to pay through him to a Mrs. Félix fifteen ($15) dollars a 
month on account of the board of his daughter’s two children if the 
plaintiff would pay to the same party five ($5) dollars per month on 
account of the board of said children ; that under this arrangement 
the intestate did pay to Mrs. Félix, through Anthony Hanlon, fif¬ 
teen ($15) dollars a month on account of the board of said children 
for several months ; that the plaintiff then, being a résident of 
Georgetown, arranged for the removal of the children from Mrs. 
Felix’s to a Mrs. Fowler, who also resided in Georgetown, with 
whom said children remained to the death of the intestate ; that 
after said children were removed to Mrs: Fowler’s the 

12 intestate paid to Mrs. Fowler, through Anthony Hanlon, 
until the date of his, the intestate’s, death, the sum of fifteen 

($15) dollars per month on account of the board of said children, 

and the plaintiff paid to the Mrs. Fowler five ($5) dollars per month 

on the same account ; that ail of the pay ments made by the intestate 

on account of the board of said children were made bv checks drawn 

1 / 

by him to the order of Hanlon upon a Georgetown bank, and 
amounted to seven hundred and five ($705) dollars, and the said 
Anthony Hanlon paid said money to Mrs. Félix and to Mrs. Fowler 
by crediting them therewith on account of the groceries purchased 
by them at his store. 

And the plaintiff being duly sworn as a witness in her own be- 
half and having testified that from the time she was eighteen (18) 
years old she resided with the intestate, her father, upon his farm of 
about twenty-six (26) acres, counsel for the plaintiff asked the wjt- 
ness the following questions : 

“ What did you do on the place?” to which question défendant 
objected because it called upon \Vitness to testify to a transaction 
. with the intestate, or, if it did not apply to a transaction with the 
intestate, the evidence would be irrelevant to the issues in this case; 
but the court overruled said objection, and, without requiring the 
witness to testify thereto, permitted her to answer said question ; to 
which ruling of the court the défendant then and there excepted ; 
whereupon the witness described her services in substance, as here- 
inbefore recited. . ‘ 

And thereupon the plaintiff, after testifying that she had lived 
neariy ail her life in the neighborhood where her services 

13 were rendered and knew the current rate of wages in such 
neighborhood at the time such services were performed, was 
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asked, “ What, in vour opinion, was tlie value of said services at 
such time and place ? ” to whicli question défendant, by his counsel, 
then and there objected on the ground that it called for the opinion 
of the witness as to the value of services rendered in the transac¬ 
tions with her father, the intestate. The court overruled said objec¬ 
tion, and, witliout requiring the witness to testify thereto, permitted 
her to answer the question ; to which ruling of the court the défend¬ 
ant then and there excepted, and thereupon the witness answered 
said question, “ From twelve ($12) to fifteen ($15) dollars per month,” 

And said plaintiff further gave evidence tending to prove that 
during the last nine (9) months she rendered services to the intestate, 
Ber father, she purchased groceries for the household and paid for 
them to the amount of thirty-six ($36) dollars, and paid for them 
with her own means. 

And further gave testimony tending to show that on one occasion 
in 1882 the witness Powell observed the plaintiff doing labor for 
the intestate at his home. He had sorne conversation with the in¬ 
testate about her, and said intestate said that one of his boys had 
left home and the other had never been of any use to him, but as 
for his daughter, that while he was in his right mind he would not 
forget her. 

That on another occasion, before the plaintiff’s marnage, the in¬ 
testate requesfced a certain William Pyles to lend him twenty-five 
($25) dollars, saying he wanted tb give it to the plaintiff. Said plain¬ 
tiff was at that. time living with her father, as above recited. 
14 That on another occasion, before the plaintiff’s marriage, 
the intestate was drinking at a nearby hôtel, and was re- 
' proaehed by the mother of the proprietor thereof for spending his 
money in drnik, and was asked by her what he supposed would be- 
come of his daughter if he should waste his property ; to which he 
answered, “ Never mind Miss Mollie ; she will be well cared for 
when I am gone,” and that said intestate several times made simi- 
îar statements in the presence of the witness, who further testified 
that during said period when said statements were made the plain¬ 
tiff was living with her father and was rendering the services afore- 
said. 

And further gave testimony tending to prove that after the said 
intestate sold his said prémises, he said to one Nicholas Crowley 
that his daughter was the only one hé had had to do anything for 
him during the time he was sick, and he would do more for her 
than for either of the boys, meaning his sons ; that she had been 
the main support of him and of her mother, and that he would not 
see her in want for anything or see her children want for anything, 
and that in the same conversation he said he would leave more to 
his daughter than to his sons, and that one of his sons had not 
treated him right, and that the said intestate also said to one Mrs. 
Crowley, in speaking of his daughter, that while she had been in 
the country with him she had to work hard ; that he would do ail 
he could for her and her children, and would not see them want for 
anything; that he would provide for her, and no law would break 
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his will, and farther said that one of bis sons had not treated him 
well, and the other had left him and gone out West, and he had to 
bring him home and pay for his care at a hospital. 

15 And, farther, that said intestate said to one Charles H. 
Reeves, after the sale of his said premises, that Mrs. Trail • 

and her children would get the best of what he had when he died. 

And, further, that in conversation with one Rose Galliher, after 
the death of plaintiff’s husband and before the sale bv the intestate 
of the farm, he said to said Galliher in speaking of his daughter, 

“ I don’t see why Mollie is so downhearted, for 1 intend to provide 
for her at my death and give her the gréa ter part of my property.” 

And, further, that in conversation with one Mrs. Vaughn, during 
the year before his death, he said to her that he wanted his daughter 
to go to housekeeping, and was mad with her because she would not 
go with him, and that he would hâve his will broken, and that he 
would rather hâve her care for him than to hâve the sisters care for 
him. ' 

And, further, that the intestate a short time before his death said 
tô the witness Burns that he would leave his money to his Trail 
grandchildren, but not to his own sons. 

And said plaintiff gave further evidence tending to prove that 
said Thomas Tuohy, though a hard-working man, was much ad- 
dicted to intoxication-; that he was often very drunk; that said 
plaintiff during her service with him frequently brought him into 
his house from the public road in an intoxicated condition and put 
him to bed with his clothes on, being able by herself to only get his 
shoes off, and that she had several times taken him by the hand 
when he was drunk to lead him away from the hôtel where he did 
his drinking. 

16 I And here the plaintiff rested, the foregoing being the sub¬ 
stance of ail the évidence given. Thereupon the défendant 

announced that he offered no evidence and also rested. 

Thereupon the plaintiff offered the foliowing prayers: 

First. If the jury believe from the evidence that the plaintiff per- 
formed for the decedent the services descri bed in the déclaration and 
bill of particulars, and that at the time of such services -it was under- 
stood between the plaintiff and her said father that she should be 
paid for such services, this will be enough to establish her right to re¬ 
cover, although they may believe that there was no express contract 
of hiring between the parties, unless they shall find such right barred 
by limitations; and if they shall fùrther find from the evidence that 
I the agreement and understanding between the said Thomas Tuohy 
and the plaintiff for such compensation was that it should be pro- 
i vided by the will of the said Tuohy, and further find that said 
Tuohy lived until August 6th, 1898, and died intestate, then they 
are instructed that the statute of limitations has no application to 
the case, this suit having been brought witliin three years after the 
death of said Tuohy, and their verdict should be for the plaintiff. 

Second. In determining whether there was an agreement or un¬ 
derstanding between the plaintiff and lier father that plaintiff should 
2—1088 a 
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be paie! for ber services to him the jury sbould consider not only the 
déclarations of the défendant given in evidence, but the âges of the 
respective parties, their circumstances in life, the nature of the 

17 services rendered by the plaintiff, if any, and ail other cir¬ 
cumstances surrounding the parties at the time of such serv¬ 
ices as shown by the evidence. 

Third. If the jury find for the plaintiff they may, in their discré¬ 
tion, also find that she is entitled to interest on the debt found to 
hâve been due her and in such case they should fix the time from 
which such interest is to be calculated, but such time should not 
antedate Àugust 6,1898, the date of Thomas Tuohy’s death. 

Fonrth. If the jury believe from the evidence that the $36 charged 
in plaintiff’s case was for grocery supplies furnished to her father, 
Thomas Tuohy, as the head of his family, and that such supplies 
were paid for ont of the separate funds of the plaintiff, and were of 
the-value cîaiuied, then the jury may also allow a further sum for 
such money in iis verdict in addition to any other sum they may 
find in favor of the plaintiff. 

To the granting of which prayers counsel for the défendant ob- 
jected on the ground that there was no evidence in the cause which 
warranted them, and said counsel particularly objected to the first 
of said prayers in its statement that if the jury found the facts 
therein stated the statute of limitations had no application, and 
further objected thereto on the ground that even if there were an 
agreement to compensate the plaintiff by will a recovery could not 
be had in this action for a breach thereof ; but the court overruled 
said objections and granted said four prayers of the plaintiff; to 
which the défendant then and there excepted. Thereupon the 
défendant offered the foliowing prayers, not including the words in 
brackets, which were added by court to such of the prayers in which 
they appear, the addition being duly objected to by the de- 

18 fendant : 

First. The jury are instructed that there is no legally suf- 
ficient evidence in this case to entitle the plaintiff to recover, and 
their verdict must be for the défendant. 

Second. They jury, are instructed that the plaintiff is not entitled 
to recover for the services she rendered before she arrived at the âge 
of twenty-one (21) years. 

Third. If the jury find from the evidence that the services ren¬ 
dered by the plaintiff to her father, Thomas Tuohy, were perforaied 
with an expectation on her part to be rew T arded by a testamentary 
act of her father, and that her father intended to so reward her, 
their verdict must be for the défendant (unless such intention on 
the part of the plaintiff and her father be shown by a prépondérance 
of ail the evidence in the case to be the resuit of an understanding 
to that effect between them). 

Fourth. If the jmy find from the evidence that the plaintiff ren¬ 
dered to her father, Thomas Tuohy, the services testified to by the 
witnesses, and that the same were performed with an expectation 
on her partie be rewarded therefor by a testamentary act of her 
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father, and that her father intended to so reward her, yet their ver¬ 
dict must be for the défendant unless they further find that there 
was a contract (or understanding), express or implied, that he would 
compensate her by last will and testament. 

19 Fifth. The jury are instructed that the plaintiff is not en- 
titled to recover the sam of $36, claimed in her bill of par- 

ticulars for groçeries alleged to hâve been furnished by her to the 
decedent, Thomas Tuohy, or any part thereof. 

Sixth. In order for the plaintiff to recover in this suit the jury 
must find from the evidence that within three years next before the 
institution hereof Thomas Tuohy or his authorized agent paid to 
the plaintiff or her authorized agent something on account of her 
services to him, and that such payaient was made under circum- 
stances which indicated that he intended the same as a part pay¬ 
aient and not a payaient in full (or the jury must find that said 
Thomas Tuohy and the plaintiff had an understanding that the 
plaintiff was to be paid for her services rendered to‘her father by 
his last will and testament so providing). 

Seventh. It is not sufficient for the plaintiff to prove mere loose 
déclarations of gratitude on her fathèr’s part, or that he intended to 
reward her for her services by his last will and testament, unless 
they further find from (ail the facts and circumstances in) the evi¬ 
dence that when the services were performed that there was an ex¬ 
pectation of receiving pay on her part and an intention to pay 
therefor on his part (or that after the services were performed by 
plaintiff the decedent promised to pay her for the same, either in 
his lifetime or by a provision in his last will). 

20 Eight. If you believe from the evidence that the plaintiff 
was living with her father as a member of his family when 

the work in question was done, then it is not enough that the plain¬ 
tiff intended or ex-ected to be paid for her labor ; this intention or 
expectation must be mutual ; and in order for you to find such an 
intention on the part of her father it is not enough that he may hâve 
admitted her filial dévotion and his gratitude therefor, or that he 
should hâve expressed an intention to leave her more of his property 
at his death then he did to his other children (unless you find from 
ail the evidence and circumstances proved in the case that there was 
an express or implied contraet between her and her father that he 
should pay her for her said services in his lifetime or by his last 
will). 

Ninth. In order that the plaintiff (may avoid the statute of limita¬ 
tions and) recover in this suit it is incumbent upon her to prove an 
express or implied promise made within three years before the insti¬ 
tution of this suit upon the part of Thomas Tuohy to pay the plain¬ 
tiff’s demand ; that there is no evidence in this case of such express 
promise, and the only evidence from which the jury can find such 
implied promise is the evidence of the payments made by Thomas 
Tuohy through Anthony Hanlon first to Mrs. Félix and then to Mrs. 
Fowler in part for the board of the plaintiff’s infant children, and 
that this evidence is not sufîicient to raise such iînplied promise 
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unless tlie jury further find from the evidence that Mrs. Félix and 
Mrs. Fowler or either of them were at the time of receiving 

21 sueh payments thé duly authorized agents of the plaintiff to 
reeeive the same, and that Thomas Tuohy made such pay¬ 
ments and the plaintiff accepted the same as crédits upon the plain- 
tiff’s said account (unless you find that the understanding betvveen 
the plaintiff and her father was that the plaintiff should be remu- 
nerated for her services by a provision in his last will and testament 
out of her father’s estate). 

Tenth. The court instructs the jury that, although a child may 
be over âge, still, as long as the relation of parent and child contin¬ 
ues to exist the saine as before the child became of âge, the law 
raises no implied promise to pay for the services of the child. 

Eleventh. If you believe from the evidence that the plaintiff was 
îiving with he/father as a mémber of his family when the work in 
question was done, then it is not enough that the plaintiff intended 
or expected to be paid for her lajbor ; this intention or expectation 
must hâve been mutual. It is not necessary that there should hâve 
been any express contract iu so many words between the parties ; but, 
besides the mere doing of the work, in order to warrant a verdict 
for the plaintiff the jury must believe from the evidence that when 
the work was done there was an expectation of receiving pay on 
the part of the plaintiff and an intention to pay on the part of her 
father. 

Twelfth. Ordinarily when one person does work for another, who 
knowingly permits the same to be done for him and receives the 
benefit thereof, the law raises the presumption that the laborer is to 
be paid for her labor, but there is no such presumption be- 

22 tween father and daughter while Iiving together in one fam¬ 
ily and one does work for the other. 

4 Thirteenth. If the jury believe from the evidence that when the 
services in question were performed the plaintiff lived with her 
father apparently the same as she liad done before she became of 
âge, then to entitle her to recover it is incumbent upon the plaintiff 
to prove by a prépondérance of evidence an express hiring or promise 
to pay or circumstances from which such hiring or promise may be 
reasonablv inferred. 

i/ 

Fourteenth. The jury are instructed that the plaintiff is not 
entitled to recover for any services rendered for her father by her 
prior to the date of the death of her hüsband. 

The défendant urged the granting of the first prayer on, amongst 
other grounds, that there was not sufficient evidence of a contract, 
express or implied, between the plaintiff and the défendant, intestate, 
to submit to the jury, and, secondly, that the plaintiff’s cause of 
action, if any, was barred by the statute of limitations. Thereupon 
the court granted the tenth, eleventh, twelfth, and thirteenth of said 
prayers of the défendant. The tenth and twelfth thereof, it was stated 
by the court, were given with explanations to be subsequently made 
by the court ; but thé court refused the first, second, third, fourth, 
ôfth, sixth, seventh, eighth, ninth, and fourteenth of the défendants 
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prayers ; to which refusai the défendant then and there severally 
excepted, and the court thereupon, of its own motion, amended the 
third, fourth, sixth, seventh, eighth, and ninth prayers of the 

23 défendants by inserting or adding the words which appear 
therein in brackets, and, of its own motion, granted the same 

so amended ; to the amendment of each thereof and to the granting 
of the same as amended the défendant then and there objected ; but 
the court overruled said objection; whereupon the défendant duly 
excepted. 

The court thereupon, after reading the déclaration, bill of particu- 
lars, and pleas to the jury, charged them as follows : 

You see, gentlemen of the jury, that the pleadings make an 
issue, because the défendant déniés liability. So the issue is formed 
between the parties, and is to be tried in this court before you as a 
jury to ascertain whether the plaintiff rendered to the défendant the 
services set forth in her déclaration, and whether, under the circum- 
stances, as the services were rendered, in so far as it has been shown 
that they were rendered, whether they were rendered under such 
circumstances and under such understanding between the parties as 
that the défendant, the administrator of Thomas Tuohy, is fiable to 
pay the plaintiff the sum of money which she daims, or any part 
of it. 

Counsel for the plaintiff and counsel for the défendant hâve asked 
that the court should grant such instructions to the jury as in al- 
most every particular, perhaps, it may be necéssary to give you any 
instructions at ail ; and I shall, in the first instance, proeeed to dis¬ 
pose of the prayers which hâve been asked, and then, if it occurs to 
me as being proper or necessary, to make such additional instruc¬ 
tions as may be proper. 

24 The first prayer of the plaintiff is as follows, and is given 
to you as the law. (The court thereupon read the first prayer 

of the plaintiff to the jury.) 

If you believe tho.se two facts, that the services were rendered with. 
the understanding between the parties that they were to be paid for, 
and if you find that the understanding was that they were to be 
paid for at bis death by a provision to be made in his last will and 
testament, then the statute of limitations would not intervene, and 
under such circumstances the plaintiff would be entitled to vour 
verdict for such reasonable sum as you may believe from the* évi¬ 
dence the plaintiff is entitled to receîve for and in considération of 
her having rendered those services. 

The second prayer of the plaintiff is as follows, and is given to 
you as being the law. (The court thereupon read the second prayer 
of the plaintiff to the jury.) 

The third prayer of the plaintiff is as follows, and is given to you 
as the law. (The court thereupon read the third prayer to the 

jury-) 

The fourth prayer of the plaintiff is as follows, and is given to you 
also as the law. (The court thereupon read the fourth praver of 
the plaintiff to the jury.) • 




14 DENNIS TUOHY, ADM’R, ETC., VS. MARY E. TRAIL. 

Several prayers hâve been asked in behalf of the défendant. Some 
hâve been given as asked or as modified by the court, and they will 
be given to you as the law. 

The third prayer of the défendant is as follows, and is given to 
you, as modified by the court, as the law. (The court thereupon 
read to the jury the third prayer of the défendant as modified by 
the court.) 

25 In other words, it is not sufficient to prove that one of these 
parties, the father of the plaintiff, said he intended to pay his 

daughter or to provide for his daughter in his will, unless you find 
that the plaintiff, when she wentinto his service, intended to be paid 
for it in that way or in some substantial way by the défendant, and 
that that was the understanding between the parties. In other 
words, that each understood the other’s intention ; and that you 
may find from the circumstances proved in the case and surround- 
ing the parties at the time of the rendering of these services, and by 
whatever may hâve occurred from the commencement of the serv¬ 
ices—or even if it occurred before, if it related to and throws any 
light upon what was the intention of the parties up to and during. 
the time of the rendition of the services, and up to time of the death 
of the decedent, Thomas Tuohy. 

No. 4 of the prayers of the défendant is given to the jury as the 
law, as modified by the court. (The court then read to the jury the 
fourth prayer of the défendant, as modified by the court.) 

That is substantially what I stated to you verbally before. 

No. 5 is not given. 

No. 6 of the prayers of the défendant, as modified by the court, is 
given to you as the law. (The court then read to the jury the sixtli 
prayer of the défendant, as modified by the court.) 

No. 7 of defendant’s prayers is given as modified by the court. 
(The court then read to the jury the seventh prayer of the défend¬ 
ant, as modified by the court.) 

26 No. 8 of thé prayers of the défendant is given as modified 
by the court. (The court then read to the jury the eighth 

prayer of the défendant, as modified by the court.) 

. No. 9 of defendant’s prayers, as modified by the court, is 
given to you, as follows. (The court then read to the jury the ninth 
prayer of the défendant, as modified by the court.) 

In considering the question whether or not the plaintiff received 
the money paid by Hanlon to these two ladies, both of whorn testi- 
fied, as and on account of the services that she had previously ren- 
dered her father, or whether he paid this money to Hanlon 
and preeured Hanlon *to pay the money to these ladies or not; 
and not only whether that was the fact, but if it was the fact 
that he proeured Hanlon to pay the money to these two ladies, 
whether he did it in considération of the previous services that his 
daughter had rendered to him—those are ail questions that 
you are to détermine from the evidence itself ; and whether they 
may.be positive evidence or not, or whether it rests upon circum- 
stantial evidence and what is developed by the evidence, you are to 
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détermine from what you may believe to be the facts after careful 
considération of ali the evidence in the case, and I may say that 
with reference to every fact necessary to be proved by the plaintiff. 

Now, I bave a word to say to you also before I stop. 

Prayer No. 10 for instructions asked by the défendant is as follows. 
(The court then read the tenth prayer of the défendant to the jury.) 

I vvill say, in explanation of that, that ordinarily the law will 
only imply no obligation on the part of the parent to pay a 

27 minor child for her services. But there are instances in 
which the law has upheld spécial contracts on the part of thé 

parent to pay his minor child for services.rendered while she — was 
a minor. There is no law against the parent obligating himself to 
pay money to his minor child, and the fact that he does agréé to do 
that, and that the minor child rendered services, is a sufficient con¬ 
sidération to support a con tract to pay ; but the law will not imply 
from the fact that a minor child has performed such services for 
the parent—will not imply any obligation for that reason on the 
part of the parent to pay for such services. 

If the minor child continues to résidé with the parent after she 
arrives at the âge. of majority and matters go on withoutany promise 
or arrangement that she is to receive compensation—she continues 
to live in the family as one of the family after arriving at the âge of 
majority as she did before she arrived at that âge—the law will not 
then imply any promise or obligation to pay that child for such serv¬ 
ices from the mere fact that she rendered the services, and that she has 
arrived at the âge of majority. Those facts will not be sufficient to 
imply, as a matter of law, a promise on the part of the parent to pay 
the child for such services. 

But in ail cases where the child has arrived at the âge of twenty- 
one years, and thereafter tenders services to the parent, it then be- 
comes a question of proof as to whether the parent did promise to 
pay for the services, and the law will support a claim for compensa¬ 
tion for services on the part of the child that has rendered services 
to the parent after the child arrives at the âge of majority 

28 either upon an express promise or an implied promise, and 
an implied promise may be ascertained and determined by 

the jury, in any proper case that may corne before them, by looking 
at ail the facts and circuinstances—what the parties said about the 
services, what they did, what their acts were, what kind of service it 
was that was rendered, and ail of the relations between the child 
and the parent, and the condition of the parent as well as of the 
child. Ail those things are to be looked at, and if from those facts 
and circumstances the jury can perceive that it is consistent with 
the truth, what theÿ shall regard to be the truth, of the case, to 
imply a promise, a promise that may be found from the acts of the 
parties—what was done and what was said, although it may not 
amount in word s to an express promise on the part of the parent 
that he will pay so much money or give a sum of money for the 
particular services which the child may hâve rendered. 

. But when it is shown that the child has lived with the parent and 
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performed services for the parent, the saine as she did before she 
arrived at the âge of majority, while still a minor—wlien that is the 
case it becomes necessary for a child who brings a suit against the 
estate of lier parent or against her parent, if lie be living, on account 
of the services rendered by her after arriving at the âge of majority— 
it becomes necessary that she should furnish some additional proof 
than merely proving that labor was performed by her, as woüld be 
the case if the parties were strangers, and if one performed labor and 
services for the other which were valuable, and that the other ac- 
cepted the services and had the benefit of them, the law im- 

29 plies a promise to pay, although there may not be any évi¬ 
dence in relation to any promise to pay ; but that implication 

does not arise in the case of a minor child living with her parents 
after arriving at the âge of majority, as being a member of the 
familv and performing such services, unless there be some facts 
proven or some circumstances proven which, in the judgment of the 
jury, render it clear that those services wére rendered with the in¬ 
tention on the part of the parent to pay for them and on the part of 
child who performed the labor to receive compensation for that 
labor. Whenever the facts and circumstances are such between 
parent and child that the jury can see that it was the expectation 
and understanding between the parent and the child that the child 
was to be compensated, then the law says there is an implied con- 
tract on the part of the parent to pay the child a reasonable sum as 
compensation for suçh services. 

Prayer No. 11 of the défendant is as foliows, and is given to } r ou 
as the law. (The court then read the llth prayer of the défendant 
to the jury.) 

No. 12 of the prayers of the défendant is as follows. (The court 
then read to the jury the 12th prayer of the défendant.) 

As I hâve just explained to you, under such circumstances there 
can be no p.resumption of law that there was a promise on the part 
of the parent to pay for the child’s labor. Then, unless there be 
proved an express contraet in such case, the jury are to look at the 
facts and circumstances, as I hâve before explained to you, to see if 
there is anything in the surrounding facts and circumstances which, 
in* your judgment, proves that there was an understanding 

30 on the part of the piaintiff and on the part of her father 
that compensation was to be paid for such services. If you 

are satisfied frorn the circumstances of the case that such was the 
understanding between the parties, that it was her intention to re- 
ceive money as compensation for her services, that it was the father’s 
intention to pay for them, either before he died or by his will after 
kis death, then the estate of the deceased is bound to make good the 
intention of the parent and pay w hâte ver such services may be 
thought by the jury to be reasonably worth. 

No. 13 of the defendant’s prayers is given to you as follows. (The 
court then read the 13th prayer of the défendant to the jury.) 

One more word, gentlemen, and then I shall hâve finished. 

In the event that you find that it was the understanding betweep 


17 


DENNIS TUOHY, ADM’r, ETC., YS. MARY E. TR AIL. 

1 ‘ 

these parties that compensation sliould be made bv the deceased to 
his daughter for the services sbe had rendered, and if the same is 
not barred by this statute of limitations, either for the reason that 
payment was made within three years before the commencement of 
this suit, or that you shall find the understanding between the 
parties was that such a provision should be made in the last will 
and testament of the deceased for the payment of compensation for 
these services which it is claimed were rendered by the plaintiff for 
the deceased—if* you find in either case that payment was made or 
that there was an understanding that payment. was finally to be 
made by last will and testament, then the statute of limitations 
would not apply, and it would be vour duty under such circum- 
stances to find for the plaintiff, and to fix upon the sum of 

31 money which, in your judgment, is fair and reasonable com¬ 
pensation for those services,, as developed by the évidence in 

the case. 

You are not at libertyto go outside of the evidençe in the case for 
the purpose of determining what compensation should be made. Of 
course, you are to use your faculties and bring to bear upon the dé¬ 
termination of that point and question your common sense and good 
judgment, the same as in determining any other question which it 
may be necessary for you to dispose of from time to time • but you 
are to be controlled, in the main points as to the situation by the 
evidençe that has been produced here in this case, and then use 
your common sense and judgment iiiproperly applying the evidençe 
in the case to the particular issue which you $re trying here and 
upon which you must render your verdict. I only started out to 
say in this respect that your verdict should be reasonable, rendered 
in view of ail the circumstances in the case—what would be a proper 
and fair compensation for this plaintiff for these services at the time 
they were rendered and under the conditions under which they 
were rendered. Use the evidençe as your guide as to what would 
be a fair and reasonable compensation. No matter of sympathy or 
other ulterior motive should actuate the jury than to reach a fair 
considération—I mean, of course, in determining this particular 
question of the arnount, beyond what was developed by the testimony 
in the case. . 

I do not know, gentlemen, that I need to say anything' more to 
vou. 

32 Mr. Peter : If your honor please, for the purpose of pre- 
serving our rights, we wish to except to the courtes submitting 

the case at ail to the jury, on the grounds urged in our previous 
motion; second, to the courts submitting the $36 item for groceries 
to the jury, on the ground that there was no sufficient evidençe in 

relation thereto. 1 * 

, . ^ * ■' i .* * *•>» 

Mr. Birney : We consent to the withdrawal of that item. Your 
honor may instruct the jury to not consider it. 

•The Court: Then, sofar as the $86.item is concerned,gentlemen, 
coiinsel for the plaintiff withdraws that claim, and it will not be 
allowed. —^ ; 

3—1088a . ; ; 
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Mr. Birney : That strikes out our instruction on that point. 

Mr. Peter: That, I understand, your honor instructs the jury to 
strike out, so that it cannot possibly be regarded ? 

The Court: Yes. 

• Mr. Peter: We except also to submitting to the jury the ques¬ 
tion of services of the plaintiff before she arrived at the âge of 21 
vears. We except on the grounds previously argued to your honor. 
We also except to the language of the court to the effect that there 
must be an express promise under such circuinstances, because there 
was no evidenee of any express promise in this case'. 

The Court : Express promise under what cireumstances ? 

Mr. Peter : As I understood that, your honor instructed the 
jury that for services performed before the minor arrived of âge 
there must be an express con tract. 

The Court : That is my understanding of the law. 

88 • Mr. Peter : We except to so much of the charge as is con- 

tained in that language, because there is no evidenee in this 
case from whieh the jury could find any express promise. 

W 7 e also except to it on the general grounds which we hâve before 
stated to your honor. 

The Court : I will say that my purpose in using that expression 
to the jury in regard to the condition of minority was simply to 
illustrate the law ; but, if necessary, after arriving at the âge of 
majority, if the minor child continues to live with the family, she 
is not entitled to compensation for that, if she so continued to live 
in the family in pregisely the same cireumstances as a inember of 
the family as she did while a minor ; and to illustrate what would 
be the différence between what would be' necessary to prove in 
order for the child to recover for services after majority, I noticed 
the différence between minority and majority, not having in mind 
the fact, as I now recall, of any contention on the part of the plain¬ 
tiff to recover for services between the âges of 18 and 21. But I 
believe, Mr. Birney, that you withdrew your claim for services 
between 18 and 21 ? 

Mr. Birney : No ; we do not withdraw that. I claim that there 
is no distinction to be made, so far as proof is concerned, in a case 
of this kind, between the child after reaching majority and before. 
In either case the contract is to be proved ; but that may be proved 
by cireumstances which will sa/isfy the jury that there was an ex¬ 
press contract. The father may not defend against the contract ; he, 
being an adulf, may not defend against the contract he had made with 
the minor child, neit'her may he defend against the contract 
84 made with a major child. In either case he would be bound. 

The Court : I believé the charge is in your favor, Mr. 

Peter. 

Mr. Peter: No; it is not in my favor ; at least, it is not accord- 
ing to my understanding. I hâve asked an express instruction to 
the jury that services rendered between the âges of 18 and 21 cannot 
be recovered for in this action in any view of the evidenee, and the 
CDurfc has refused to grant that prayer. The court then instructed 
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the jury, as I understood, that between the âges of 18 and 21 there 
must be an express promise. If the language of the court is to be 
so construed, I except to it on the ground that there is no evidence 
in this case of an express promise, which, as I understand from the 
court, is necessary in order that there be a recovery between the âges 
of 18 and 21. 

The Court : .I believe it has been held by the courts that the 
cases stand upon the same footing as to services claimed during 
minority and after becoming of âge. 

Mr. Peter : As I now understand, the court instructs tlie jury that 
there is no différence between services rendered before 21 and those 
rendered after 21. 

The Court : Provided that after 21 the person continues to live 
as a member of the family and to perform services without expecta¬ 
tion of pay and the parent not expecting to pay. 

Mr. Peter: Then I except to so much of the charge as makes no 
distinction between the services rendered before majority and after. 

Then I except to so much of the charge as permits recovery, pro¬ 
vided there was a contract to pay by will. 

35 I except to so much of the court’s charge as was contained 
in the .prayers of the plaintiff which hâve been granted by’ 
the court and rèad to the jury. 

The Court : I hâve already reserved your exception on the face 
of the prayers themselves. 

Mr. Peter: But the Court of *Appeals has intimated in one case 
that even though exceptions are taken to the >granting of prayers, 
if those prayers are reiterated in the charge, in order to prevent the 
contention that they were then waived by either party, the objec¬ 
tion or exception should be renewed. 

The Court : Very well. 

Mr. Peter : I except to the modifications of the defendant’s prayers 
as made by the court and read to the jury. 

I except also to thé statement by the court that if the plaintiff 
was to be paid by sonie provision to be made in the will of the 
father the statu te of limitations would not apply. 

I except also to the statement that if there was a payment the 
statute of limitations would not apply, on the ground that there is 
àbsolutely no evidence in the case which could be submitted to the 
jury upon the point of payment as removing the bar of the statute of 
limitations. 

The Court : You may retire, gentlemen. 


Ail of which exceptions, as stated in the foregoing bill of excep¬ 
tions, were duly noted by the court on its minutes at the 
36 time the same were severally taken, and the said several ex¬ 
ceptions are signed and sealed as the several exceptions taken 
at this trial this 29th day of March, 1901, nunc pro iutyc. 

E. F. BINGHAM, G. J. [seal.T 

O. K. 

A. A.BIRNEY, 

Of Plaintiff's Attorneys. 
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